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Comments

ADmSSIBILTTY OF CHAKACTER FATDENCE TN
RAPE PROSECXJTIONS nV MISSOURI

I. IrmiODUcnoN

The admissibility of character evidence in rape prmenitions is a
topic of no small controversy. Prosetruting atiorncj-s urge reform, alleging
that present rules of evidence force victims to endure *»ich humiliation and
embarrassment that many women refuse even to rejjort the rrimc.' Further
more, they claim the evidence presented to juries to attack the victim's
character is so prejudicial that guilty defendanw arc ofit:n sn free.* How
ever, defense atiomeys arjjue that because of the nature of the crime, the
fart that it is rarely witnessed, and the natural prejudice a^inst one
accused of such an offense, the only effective defense available is a probing
inquiry into the credibility of the accuser.

Authors of several recent law review articles have presented both the
prosecution's* and defense attorneys'* poinu of view. I^egislation proposing
reform has been introduced in several state legislatures, including Mis
souri.* The general public has been made increasingly aware of the topic
by a mimbcr of boolu exploring the sociological and psychological causes
and ramifications of rape.* Moreover, the entertainment metUa has drama-

1. "[L]aw enforcement adroinistraton reco^nijc thai iliis nffciisc (Rape)
ii probably one of the most underrcponcd crimcs due primarily m fear and/or
cmbarraiimcnt on ll»e part of iJie victims." Kedsral Diisr.Aii »>k Invk«'icatio'<,
Ukifokm Chimf, REK>ii-n 22 (1975).

2. Out of every 100 reponal rapes, approximately 5! men arc arrested, .H
are prosecuted. 15 are acquitted. 11 are louiul guilty of (lie "Hei>*c chai^^. anrf
5 are cnnvirird of lesser offenses. Id.

S. Commriu, Hajtr ond Rape fjiw. Srxitm in Soeifly nnrf / flii'. fil Calif. I..
Rev. 910 (1978): Note. Tht Victim m a ForcibU liape Catr: A Feminist I'ifw,
11 Am. C*»m. L. R^v. 335 (1973).

4. Commem. The Trial of a Rape Cme: An Advnrntr's Ar\al\iis nf Cor-
Tobtiration, Consrni, and Charaeler, It Am. Chim. L. Uf.v, .100 (I'lTS).

5. Two bills were introduced in the 197r. session of tlir Mi\w>iiri legislature,
neiiher of wliieli passed. They were typical of the types of n-fonii I.einR propose*)
nationally.

Hoiue Bill 1527 provided that in prosccuiions for rape or aticmpiea rap*,
opinion cvi<lencc. reputation evidence, anil evitlence of sperilir insiajim of sexual
con<liict of the complaininfj witness would not !><• oxfrjit in special
iniiances. If a defendant wishes to offer «ucli evidence umlcr ilir pemiiited
exceptions, lie would have to make an offer of proof and tlie ju«lr,r would have
lo hoUl an in rnmera hearing to determine what evideiue may to the jury.

Senate BillMA provided that in lite proiecution of sfnual nffi-iisK. the defend
ant may noi offer evidence of the prior sexual roixluri tlir alleged virtim.
excepi in certain tiiuaiions where a written motion lia* lieeii fiU'<l by ihr de
fense regarding svich prior conduct and a hearing has heoii ln-ld ont of the
presence of the jury to determine the relevancy of sutli piior riMi<lu<i.

fi. S. lUowNMtt.t.ia. Acain-tt Oi'b Wju.: Mrs. WoMrv am> KAPf (Ifl75):
M. Amir. pArrraxs in l-'oKaBtx Rap>-. (1971).

'̂ ''"0 cii/ii{yicri:n i:vh)f.nc.f. r,Q^
tiled, indwl in »ome instances cxagcrnncd and distorted, thr situation.
In .pne of. or j>erh.-.j« l^.ausr of. this hurgconin^; iHKly of information,
there exisu a great deal ofconftjsion and nusinformation both aI)out what
the law IS and what it should be.

This comment will attempt to present an unbinsctl summary of the
present law in Missouri regartling the athnissibiliiy of rharactrr cvidcnre
in rape prtjwcutions. Missouri statutes tlividc ihc crimc of rape into three
separate offenses depending on the age and previous character of the
woman. Because Uie rules of admissibility vary, each offen.sc wll be dis-
rassed individually. Different rules also govern the admissibility of evi
dence of general character as opposed to evidence ..f specific acts of im-
morality and thr comment is subdivitlcd accordingly.
11. STATinukv Rai-k. INl^R(:ollR^, Wmi AFemai., Undhi Ar,r. Sixtt.fn

A. Elements of the Crime
Missouri law defines rape as either forcibly having intercourse with

afemale If. years ofage or older, or having inierconrse with a female under
that age regardless of her consent.' The latter act is coiiunonly referred
to as "statutory rape." Tl.e j)ur}H)se of this part of the statute is clearly
to protect a girl under the age ot If, from her own immaturity and weak
ness.* The protection is absolute. All that need be shown for a convictiot.
IS that the defendant had sexual intercourse with a female who was in
fact under age IC at the time." It makes no difference Jiow old the de
fendant thought the girl was or what basis he had Un that belief.'® It is
imtnaienal whether force was i»ed'> or whether the girl consented."*

whicJi'iirL'ideC'̂ Missouri iiatuii' ou rape i« seciioti 559-250. RSMo 10C9.
fcvery |>er»on who shall he convicietl of rape, either by carnally and uulaw-
oily InowH.K any female child under tl.c a^e of .txteen years, or by

f.jrabl> ravi.hiMg any woman of ihc age of sixteen years or upwards!
ir nol 1 ']" • i'nprisotuneni in tl.c penitwtiaryfor not IcM ilian two years, in the discretion of the iur*
8. Slate V. lUes»ing. 185 S.W. 279 (Mo. 191G).
9. An an.enilmeiit.io the si.iiiiic in 1921 raised ihr .-icc of consent fron.

LZin/V .-x-Mdinw .he lenKih of protection. 4. The «me
f.« ti IK^^ y«T '"-rm of impri«,nmeni i.pon eonvie.ion from

'«»

ll9SW2d"o7-' Mi'?H,''V- ^ State v. King. .112 Mo. 975.'m M or' Hlonng. JK3 S.\V. 279 (M.., Mllli): Siatc v. Georue
(1899) S.W, CHti
•MG U SW2d'522Mo.

V. Shellma... Sw'
IMo (IWig). .Siaie v. Allen. Hi Mn, t:B9. 7J sw HVI . i-
ISO Mo. SI?. 51 S.W. 08H (IRTO); .Siaie v. Duffey. 128 Mo. .M«J 11 SW98 (iTs"!'
Wm'mX" = - Wriy. 109 Mo 5H f9
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The question of what kind of evidence should be admiwiblc is brnughl
»harply into focus by the fact that the <lc[endanl cin be convined solely
on the uncorrolwrated testimony of the viciim.'» unless such t«nmony
it contradictory or totally unbelievnblc.'* liecause neither forre nor lack
of consent are elemenu o£ the crime."' evidence that the victim made
outcry or complaint is immaterial and therefore inadmissible in some
jurisdiaions." In Missouri, however, evidence thai a rompiaint or outcry
was made is always admissible where there is any evidence that the rape
was accomplishe<l by force," and some decisions have held such evidence
admissible even without any reference to force." Likewise, evidence of
a failure tomake complaint or outcry is admissible." but neither prosecu
tion'® nor defense" isentitled to a jury instruction concerninc svich evi
dence.

B. Evidence of the Viclim't Character
1. Specific Acts of Immorality

Evidence of previous immoral conduct, short of armal intercourM.
between the defendant and the prosecutrix is admissible when offered
the i)r<«cutrix and the defendam will not bar a pro«Cuti«n Howwr « a
OTiwcal m.ucr. .uch a pr»«cuiion wm.W be unhkcly due
rrtununiiy whicl. would prevent the wife from t«nfyinK but ii has happened.
S V. fev>n». 13« Mo. 116. 59 S.W. 462 (IBM) ^ cw2H 179

IS State V Lee 404 S.\V.2d 740 (Mo. l%0): Suit v. Nash. 272 S.W^d 179(Mo."w :S,.,c V. Wood. !S5 Mo. lOOS, 190 S.W.2,. .W, (19.,7|:
i55 Mo. 792. I9R S,W.2d 19 (1W6): State v. Uwsor;.
State V. Ball. 1S5 .S.W'.2d 414 (Mo. 1959): Sute v. "^2 Mo.
977 State V Mitchcll. 86 S.W.2d 185 (Mo. 19S5): .Siatf v. Onil^r. 285
S.W. 42f) (Mo. 1920): Sute v. Wade, 500 Mn. •»57, 2f.« S.W. 52 '''g'jgy
Smith 237 SW 482 (Mo. 1922): State v. fUinmontrer. 177 S\S. Sfi; (Mo. 1915).Sm^v'HuKL. 2r.9^fo. 26.! 167 S.W. Sw' 5
Mo 444 HC S.W. 1151 (1912): State v. Wikox, 111 Mo. W.l. 20 S.W. 5M
nak) In Itatl, sufro, the only evidence inuo<liice<! was the RirU tpsiimony. andKd not co^e rorv;ard until more than aye,r alter the offense. I
of the proscaurix is contradictory and conHirts with pliy""! surro"""'"!:
circuiTuiances. and onlinarv experience, then it nuisi be corrnhoraiPd.

M Scaic V. Tcvi.. 251 Mo. 276. 150 S.W. 5.^9 (I'.'ll): .Su.c v. (.oo^lak. 210
Mo. 275. 109 S.W. 9 (1908).

1?; ST; ,1't,:nr..;.u C«.JtL"'E;-in..rr. fi 757 a. .75« f.th e<., ,957): 4
1. WioMORf. V.ywf^cT. § IISS at 223 (5d ed. l«>10) and case, n.al •-frcin^

•' 17. State V. Hammontree. 177 S.W. 567 (Mo. lOlS); St.itc v.
Mo 2S5 97 S.W. 066 (1906). The details of a compb.tii mnclo lo a tliird |irwn
are dearly hranwy and iherelore inadinisjiblc unless ilic proscfiiirix has l>eec»
impearhcl bv prior ii.coniisient statcmrnts and ihe siijicnienis ni.tdc in 'he com-
plaini arr usrd a.; prior consistent statemonis lo rch.ibilitair tUr I';""'""'"*
that »i>ccific pi.ini. State v. Fleming. 35'1 Mo. M. 1«H S.W.2d IJ (l>i5): Stale .
•""V' '(T'i9>7): .S,.,e.v J!! Mo.

vTiS'in, 3« MO. un,. K,> S.W.2,1 M.
20 All in»tnictiori thai the iurvshoulil consider ifie Jjiliir.- i.t the prosernln*

to complain promptly has been held "a commeni nj^n ihr
on a tH.int noi wiitiin the issuable lacts." .Siaie v. bowman. Nto. 192, 197. .15

21. State V. Kicliardson. 349 Mo. 1105. 165 .S.W.2d OW (1912).
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the proseaition, because it tends to show the relationship l)etwccn
the parties and their inclination to engage in intercourse.'* In Stale v.
Bueue" the appellant, who had lifcn convicted of iho statutory rape of
his 14 year old stepdaiijjhicr, arRiietl that the trial conn erred in adinittinp
evidence of prior acts of "nics,sii.K arnnnd" with tlic cliiltl beratisc such
acts constituted the separate crime of child moicsiation which was not
reasonably related to the subsec^uent act of statutory rape. The genera!
rule IS that evidence of other criminal acts, if offered to prove the crime
chained, is inadmissible except when it tends to establish motive, intent,
or acommon sdieme orplan embracing the commission ofseparate similar
tntnes so interrelated tJiat proof of one tends to jirove the othcn.'< The
court iri Bascue held these prior acts are so relatetl to the act char^ as
to be admissible." The court said those acts showetl the stale of intimacy
between the parties and constitutetl "the foundation for an antecedent
probability *• that the parties engaged in intercourse.'̂

A fortiori, evidence of prior acts of intercounie between the prose
cutrix and the defendant is admissible as tending to create an "antecedent
probability" of crime charprd.'" Previous acts of intercourse as remote as
SCTcn years prior to the act charged have l)ecn heltl atlmissible because
ihey demonstrate a pattern of .sexual misconduct continuing over an
extended |̂ nod.*» The statute of limitations imposes no restriaions on
admission into evidence of offenses barrod by the statute." An objection
based on remoteness is untenable Ixrause this factor affccts only the
weight and not the admissibility of the testimony.*" However, the state
cannot introduce evidence of suliseqiiciit acts of intercourse,** even evi-
dence that the defendant regularly had intercourse with the prosecutrix
with her consent after she reached age sixteen" in a proseciition for one
»a of intercourse before the girl attained that age.

K. '[P]nor amorous acts, which ordinarily precede the sexual act, alibouch
aaually consututing assaults and (fiercfore separate nlfcnses may nronerlv be
shown. State v. Cooper. 271 S.W. 471. 471 (Mo 1925^ ' i > '

25. 48.5 .<;,W.2<1 i'. (Mo. 1972)
24. C. McCoRMiat. Kvidkso; § 42at 82 (2d ed. 1972).
25. Siaic V. Bascue. 48.1 S.W.2d .S5 (Mo. 1972)
26. Id. • ^ '

f'S""-'-. 481 S.W.2d 259 (Mo, 1972); State v. Akers328 S.U.2d 51 (Mo. 1959): State v. Itakrr. 318 Mo. 542. .10(1 SW 699 n927v'
.Slate V. PrMltt. 202 Mo. 49. 100 S.W, -I.tl (1907)
,0 ,w- ^ h'Tkhart. 242 S,W.2d

(""^«); •State V. nersh,

cir25"y«»(M? ,?s,'' ="
M ^ Richardson, 549 Mo. 1103. 165 .S,W.2d fl'.f. (Mlt2).

.s.w.Li ir(Mo.*x
•74 ^w fS «W2d I«I6 (I95r.); Siair v. n,.llinpon.274 S.W. I« (Mo. 19..J); Siaie v. f.iiyr. 2')f Mo. .11K. 2.VJ .S.W 'i't't M9''1V Si.iic

.VW.'S (fSo)'̂ " "• ^ 199 Mo.'253. 97
S5. .Stale v, Caltlwell. 511 Mn, 551. 27« .S.W. 700 (102.5),
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It u a felony to have omal knowledf^ of a girl under the age of
sixteen, regardless of whether othen have had such knowledge of her.
Therefore, evidence offered by the defendanc of the viciim's spcrific immoral
acts with others is immaterial and inadmissible.**

2. General Repuution of the Victim

A number of old Missouri cases held that the general bad reputation
of the prosecutrix could be shown to affect her credibility if she took the
stand to testify.*' This was consistent with the rule which existed at the
time that the general bad reputation of any witness for morality could
be shown to impeach.** This rule was rcvej3ed by S/o/* v. Williams}^
which held that the general reputation for morality was inadmissible as
bearing on the credibility of a witness. The rule in Stale v. Williams has
been applied in prosecutions for forcible rape." but no case has specifically
held it applicable to statutory rape. Unless a different rationale is to be
followed due to the age of the ptmecuting witness, this rule rejecting
general reputation for morality as bearing on the credibility of the prose
cuting witness is applicable to statutory rape prosecutions. Moreover, be
cause consent of the viaim is immaterial, her general reputation for
morality is inadmissible on that issue.

C. Evidence of the Defendant's Character

Missouri courts have recognized the precarious position of one who
stands accused of statutory rape. In State v. Seay** the Supreme Court of
Miuouri stated:

A crime of the character of the one with which the defendant
is charged is so abhorrent that conviction is easy; in fact, the
charge is almost equivalent to a conviction. So strong is the preju
dice against a defendant in such case that the court must take every
precaution to see that he obtains an impartial trial.*"

1. Specific Acts of Immorality

Evidence of specific acts of immorality on the part of the defendant
with anyone other than the prosecutrix is generally inadmissible. It it
never permissible for the prosecution to prove that the defendant has

5<. -Siatf V. Smith. 289 S.W. 590 (Mo. 1926): Siatc v. Shobr. 2fiB fi.W. SI
(Kio. 1924): Slate v. Aniel. 256 S.W. 762 (Mo. 1925); .Stale v. Gitve. 2y?> Mo. S48.
252 S.W. P5'i (IM.I): v. 25ft .S.W. 112 (Mo. 1922): .Siatp v. Devom.
221 Mo. 460. J20 .S.W. 75 (1909).

.State V. Siwrn. 325 Mo. 29 S.W.2rf ll.S (1010): Siatp v. Guye,
-299, Mo. SIR. 252 S.W. 955 (J925): .State v. l-oiieti. 2SB .S.W. 112 (Mo, 1922):
.State V. NiliarRer. 2.55 Mo. 289. 164 .S.W. 455 (I9M): .State v. Diiffey. 128 Mo.
5H9. SI .S.W. 9H (IR95).

56, .State v. .Shields. IS Mo. 2.16 (IfiSO).
37, 357 Mo. 889. 87 S.W.2d 175 (1955).
5fi. .State V. K.-iin, 530 .S.W.2d 842 (Mo. I960).
39. 282 Mo. G72. 222 S.W. 427 (1920).
40. Id. at 679, 22 S.W, at 429.

Cn^n.lCTElt EVmENCE 51,

had iJlirit lelaiions with women over the age of roment." Likewise, i,
IS genenilly held to Iw rcvcisil.lc error lo permit the inir.«h.ction of cvi-
dencc that the defendant has had illicit relations with females under the
age of sixteen." Such e>i.le.ue i« obviously highly prrjt.tlicial and does not
end to make tt more prolohle that the .lefendant is g„il,v of the offense

for which he is on tnal." However, in a few situations, evidence of a
specific, prior, similar crime has been held properly admitted. For example,
mState aporter in aprivate school wa, charged with U.e statutory
rape of a pupil. Correspondence between defendant and another pupil

ntinn T.V L I"'""-.*""' with the secondpupil, al hough madm.ss.ble as par. ol the state", case in chief, was admissi-
ble in rebuttal when defendant rais«i the issue by testifving that he never
got smart with any other pupils.

2. General Reputation of the Defendant
The general rule »n all criminal prosecutions is that the prosecution

cannot intr^tice evidence that the .lefendanfs general reputation for
n^hty is bad. unless the defendant, in an attempt to bolster his own
^ibihty. calls a witness to testify lo his good character and reputation.**
In such a case, the state may call witnesses to show that his general repuu-
uon for mo™li.y is bad. Ic is also prof,er for the state to cross-examine
thoroughly defendant's character wiin»s for the purpose of testing the
Hitness knowledge of the defendant's rep.iuition, the witness' sources of
^formation, and the witness' cretlibility. TJ.c extent of fxrrmissibic cross-
wam.nat.on of tJie defcn.l:.iu's chni..rirr witness is largely within the
trial court, discretion." This ,y,,c of questioning is pn.per even if it
relates to cnmes other than the one charge<l." hi order to determine
upon what the character witness bases his judgment, it is permissible to
tnqtnre of the witness whether he h:Hi heard it rumore<l that defendant
was involved in other criminal arts which would reflect upon defendant's
character. However, such questions are improper unless such rumon
are actually being cireulated,*" h is permissible for the prosecutor.

215 (Mo. l.»/i); State v. Howniaii. 272 Mo. 491. |0*) SW 161 n9I7v
V, Biitjcis. 259 Mo. 385, 168 SA\' 7Hi (Mill) ' <""')• State
?7-> Mi. V' ' f State v. Bowni.n.
Mott* t S.W. 161 (1917); .Staic v. .Siiiitlj. 250 Mo. 274 157 SW 807(1^15). .Stair V. Mnrioti. 217 Mo. 657 .S W 10^1 c... r'
JS9M0. 47.'i. 144 .S W. 41.'. (!9i:').

43. Cases otcti note 42 lufra.
44. 542 Mo 975. 119 S.W.Sti 277 (1958)

Siair V. Williaini. 357 Mo. 881. R7 S.W,2.I 175 (1955)

^^Mo. ,0. S.W. ™(,'«»): Su.
48' 'iT" '''
49! hi.
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under thepretext oftesting thecredibility and information of the character
witness, to bring before the jury bad acts or crinics which ocnirred after
the offenses charged or about which the character witness would have no
way of knowing."®

III. STATtnoRY Rape: iNTERcoujwr, Wmt a Ffmai of Prfviously
Chastf. Character BrTWEF.N hie Acr.< of Sixteen and Eir.irn-EN

A. Elements of the Crime

Missouri law extends, by a separate statutory rape statute, the j^riod
of protection an additional two yean for young women of "previously
chaste character."" Being of "previously chasic ch.nraricr" mean* simply
that the young woman was a virgin prior to the act rhargcd.'* This fact
must beproved affirmatively by the state.»» Although earlier Missouri cases
held that chastity was presumed until the contrary was shown the clear
rule today is that there isnopresumption that the prosenitrix was chaste.*'
However, defendant is not entitled to an instruction that no presumption
exists, because such an instruction would have a tendency to mislead
the jury into assuming that a contrary presumption exists." If the sute
establishes that the young woman was of "previously chaste character,
the same protection given a female under age sixteen is applicable—i.t.,
both the consent of the prosecutrix®' and the use of force"* are immaterial.

In a prosecution under this statute the defendant ran be convicted
50. Id. It is. ofcoune, improper for the prosccmor tostate to the ju^

docinff areumenu or at any other time, his penonat belief in tlir RMilt of the
defendant, because the jury may put undue weiRht on thi* opinion and ^me
that it is based on information not in evidence. M. Sri- also Staic x. Rcpple>. 278
Mo. SS3. 215 S.W. 477 (1919); State v. Webb. 2M Mo. 1(52 S.W. 622 (19H).
State V. Hess. 240 Mo. 147. 144 S.W. 489 (1912).

51. S 559.300. RSMo 1969,provides:
If anyperson over the af[e ofsfvcnteen veanshall have carnal knowlenRe
of any unmarrted female, of previously chaite ch.iracicr. Iw iween the age
of sixteen and eighteen Years of aRC. he shall be deenietl k«i.1iv of a felony,
and upon conviction shall be punished by imprisonment in the peni
tentiary fora termof twoyears, or bya fine of not les* than one liundred
dollan nor more than five hundred dollara or by imprisonment in the
county jail for not less than one month or more than six months, or
by both such fineand imprisonment, in the discretion of the rotirt.
52. Slate v. Luckett. 246 S.W. 881 (Mo. 1922): State v. Cook. 207 .S.W. 8S1

(Mo. 1918). The defendant is not entitled to an mstniction on the meaninR ol
"previously clwste character" because "an onlinary ituellint ni ,.ir»r w.hiI.I under
stand that the phrase refenred to a female who had never ni.lnlKed hi an act of
sexual intercoulie." State v. WelU. 5C7 .S.W.2d r,.W. fiSS.r.r, (Mo. IWS).

55. State v. Cook. 207 .S.W. 831 (.Mo. 1918): .State v. Vi.li. 2^0 Mo. IW.
190 S.W. 507 (1916); Sute v. Kelly. 245 Mo. 489, 150 S.W. 1057 (1912): Stau: v.
McMirhop. 234 Mo. 611. 137 S.W. 872 (1911).

54. State v. Kelly. 191 Mo. 680.90 S.W. 854 (1905).
5!>. Statev.Voli.269 Mo. 194. 190 S.W. 507 (1916): Statev. Kelly. 245 Mo. 489.

150 S.W. 1057 (1912).
56. State v. Volr. 269 Mo. 194. 190 S.W. 507 (I91fi).
57. State v. Wells. 567 S.W.2d 652 (Mo. 1965): State v. V<il/. 269 Mo. 194.

190 S.W. 507 (1916): State v.Taylor. 267 Mo. 41. 185 S.W. 299 (1916).
58. Cases cited note 57 tupra.

(
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"" " Corrobonition h mi"T unronvinring wl..„tne admittetl facts and onlinary experiences of iniinkind."«o

B. Evidence of the Victim's Character
1. Specific Acts of Immorality

offei^T'nJSrl'̂ prosecutrix is an essential element of the
and^mSe« A ""crcourse on her part are clearly relevantJefendaTS • i"«ercouT« with others" or with the

If the « r « prosecution under this
thedefcnLm h? " intercou,^: with

not if rh . I" • because the woman
.• character" at the time of the later acts.'̂ Tlie sututeof Iimitatiotis starts to run as of the first act of intercoune."

Courts have suted that prior specific acts of immorality arc inadmissi-

IS mL'iHS^hl credibility of the prosecutrix." but this prohibition
chaTthv i"® r prior acts are admissible on the issue of
^uemto ,l intercoune occurring sub-*equent to the crime charged is inadmissible for any purpose."'

2. General Reputation of the Victim

DiosZmrW*'"'''."' fic'cral reputation of thepiwecutrix for diastity was bad prior to the offense charged because such

s^A ^viden"" " 'I'? <-»»«ity." The rationale for admittingwch evidence is tliat, although "chaste character" and a "reputauon for
A^racter to", T' «>n,e evidence of actual

1 P^^^crution may offer evidence that the prose-
80.K1 prior to the offensebecause tends to prove l^r "previotisly chastc character."" Evidence

59. State v. Clark. 3.53 Mo. 470, 1K2 S.W2d Gl'» Ct^,. „ n

60. Srecases citetl note .TO sufira.

(M. =«' -'W.
Cases citcd nou' Gl suf/nd.

H2.Jw '2M n9m.7i;r wV*?' '̂ 20): «'»«.• v. .Schenk, 238 Mo. 429.M K. . * eV' . ^ MfM.-ilion. 231 Mf>. 611. 137 .S.W. 872 n«Jin64. .S,„c V. &f,e„k. 2.18 Mo. 42y. 112 .S.W. 263 (I'll I). ^
tM. .State V. MrMalion, 2.11 M». nil. 137 s.W. 872 (l')U\
66. .W State ^ l.tirkett. 246 .S.W. R8I (Mo. 1922).

1« .W iV: '• W 572 Mo. m.68. State v. Pcnigin. 258 Mo. 233. 167 S.W. 573 (1914)
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of the general repuution of the prosecutrix subsequent to the offeme
charged is inadmissible.'"

Older Missouri cases held that if the prosecuting witness testified,
evidence of her general bad reputation for morality would be ndmissible
to impeach her credibility." This rule has not been followed in Missouri
since 1935 when the supreme court held in Stale v. Williams''* that the
general reputation of a witneu is inadmissible as bearing on the issue
of credibility. Presently, the only general reputation evidence admissible
to impeach a witness is general reputation for truth and veracity.**

C. Evidence of Defendant's Character
Despite the dearth of cases on this issue, it appear* iliat the rules

governing the admissibility of evidence of the defendant's character when
the charge is statutory rape o£ a "diaste" 16 to 18 year old are the same
as those applicable in a prosecution for the statutory rape of a girl under
the age of 16." Because the only difference between the two offenses is
the characteristics of the victim, there is no reason to treat evidence of
the defendant's character any differently.

IV. Forciblf. Rape

A. Elements of ihe Crime

In Missouri the essential elements of forcible rape** are: (I) j>cnetr»-
tion (however slight) of a female's sexual organs;^' (2) accomplished by
force or threats:'" and (3) against the will of the woman.*® The state,
of course, must prove these elements beyond a reasonable doubt."'

The force used must be sufficient to overcome the "utmost resistance"

of the woman—I.e., to overpower the mind, thereby negating consent."

72. Stale V. Day, 188 Mo. 359, 87 S.W. 465 (1905),
75. State v. Shraron. 183 -S.W. 295 (Mo. 1916).
74. 357 Mo. 884. 87 S.W.2d 175 (1035), Set also Slate v. Kain. 330 S.W.2«1

842 (Mo, 1960).
75. State v. W'illianit. 492 S.W.2d 1 (Mo. App.. D. St. 1.. 1975).
7(1. Kvidenre that the defendant propo«ed marriage, eiiher before or after

the aJle^ect act of intercourse it admiwible on the theory liiai a siil)sr<)iicni promise
of marriage shou-s a "conidousneu of Ruih and a desire in coiici'al the offense"
and a prior promise bears on the issue of chastiiy in that ii indicate.^ why the
woman submitted. State v. Walker, 357 Mo. S9J, 208 .S.\V.2il 2-'<S (l«»iB): State
V. Oliver, 357 Mo. 1037, 87 S-W.2d 644 (1935); Stair v. Rred. 2.^7 N(o. 22'!. 14(1
S.W. 909 (1911),

77. i 55'J,260. RSMo 1969,
78. State V. Oliver. 335 Mo. 1231, 61 .S.W.2d 118 (1933): Siaie v. Ruhr. 533

S.W.2<I 65C (Mo. Apj).. D.K.C. 1970).
79. State v. Carrett, •I'H SW.2d 336 (Mo. 1973); Slate v. Derkartl. 426 S.W.2d

88 (Mo State v. Egtier. 317 Mo. 427, 29fi S.W. M5 (1927); .Sinte v. Catron
317 Mo. H9t, 2% S.W. 141 (1927): State v, Johnson, S16 Mo, an. 289 .S.W.
847 (I926): .Siate v. Harbour. 234 Mo. 526, 137 S.W. 874 (1911); .Si.ne v, Ne,il. 178
Mo. 63, 76 S.W. 95R (1903); State v. Cu»ninf;hum. 100 M". 3K2. 12 S W. 57C
(1889): State v, Ruhr, 535 .S.W.2d 656, (Mo. App.. H.K.C. 1976)

80. S^e casei cited note 79 lupra.
81. .State V. Moore. 455 S.W.2d S (Mo, En Ranc 1968).
82. State v. C.ray. 423 S.W.2d 776 (Mo. 1968): Slate v, SchiiMer. 2R2 S.W.2d

553 (Mo. 1955).
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'n<=rely an "arrayof force. Unless the woman tlemonstraies the "utmost reluctance" to
engage «n the act and presents the "greatest resistance" of which she is
apable, she will be deemed to have cotuented.*' However, consent induced
Dy a lear of personal violence is no consent," and thus the utmost resistance
doctnne is not applicable when the woman is put in fear of injury."
nother words, the amount of resisianre necessary de|)ci.ds on the use-

iessness of resisunce.**
A conviction of forcible rape may generally be sustained on the

uncorroborated testimony of the prmenitrix." However, if the prosecutrix'
testimony is in conflict with sitirounding rirriinistances and ordinary
expcricnre, it must be corrolmraied. Thus the nce<l for corroboratioii
must be decided on a case by rase basis.""

F.vifience that the prf»secuirix mn.le an outer)- or complaint following
Ihe alleged rape is not exrliidctl by ihc hearsay rule.®' Likewise, evidence

8,V St.ne V, Kirkpairift. 42R S,W.2d 513 (Mo~ 19f.K): Stk'te v Wvnn 357
S.W d O.'jf, (Mo, siaif v. .Schiistrr. 282 S.W.2d S.'.X (Mo 1955)- .Sia'te v
Ruhr. 5.S3 S,W.2.i 65(i (Mo. App.. D.K.C;. 1976) ^

HI, Male V, Abron. 492 S.W.2.1 387 (NIo, App.. I). .St. I.. J97SV Si,,p v
Fgner. 317 Mo. 427. 29f.",SW 145(1927): .Siiiie v, McChesney. IKS S,VV. 197 (Mo MUC)

UVo'i J^ W-2.! r,\^ (Mo. 196R): St.ie v. Scln.ster, 282.S,U.2<I 5..^ (Mo. 1%J): S,a,c v. Ruhr. 53.1 S.W.2d 656 fMo. Apn,. D.K.C. 1976)

SW2a 4<K " lorts'' ^",•'̂ •^^.2.1 776 (Mo. Hir.B); Siaie v. Hrrk. .368,vu..^(l 4 (Mo. iyr.5): Stalc V. Monrr. MS S.\V.2d 2KK (Mo 1«>-10V .Slate v

sin74 n9ni: M-52G. 137
Hie iloctrine is also not applicable where the woman is rendered in«-n«ible

hy imoxiranis t.r <lni(;s. Slate v. Jliisrnl.erry. 112 Mo. 277. 2(1 .S.W. 4G1 (1892)
I '"icrco.irsc will, a woman rd unsound iniix!." licrmeiital tm,,hiiot. inusi be «-verr to i,.t.illv He«roy her capacity to consent

Wal , i'dinniiy, A woman who is too 'weak-minded
""" " "" »'•" 'o »«ual iniereouRe, The burden

hdfrni • v" nf the woman'.v m,-m.-,l coiHlition and
f\v5ri inm n.Morc^ " v. Rol.i„s,.,.. 345 Mo. K97. 1.36

"•'"y-
87. .State V. IJeck. 368 S,W.2d 4fKI (.\lo 1963)
RH SlHie V. Cray. 423 S.W,2,1 ^^r, fM„, s,.,,,. q,,; ... ,

K^i n 'W");' V
Klin* C Wt ^ 194.1); St.itc v. l.awNon. 136 S.W 2rt 9<t') /Mo

V. I (IW)j); State v. Mams, 1511 S1«. ,'.6. .M .S.W 481 rifl'IH- Sini.
S.U, 61 (IH-.L'); Male v, l);n» 45.7 .S.W,2d 2<M (Mo. App., I).' St. 1... 1971)
ie. fi M.). 467. Hlii S,W.2d (121 (l'll(i); St;>lc v'M;trshaI1.. Mr.. 31., lK!t .S,\V.2<! 301 (MMri); Si;iic v. (InilfOr. 2»'i S\V, 426 (Mn 19'>6\'

9(1 Si.TU- V. riiiiiiias. 351 Mo. 801 174 S Wtt /toi*v tr .u
- oh,;.,.....! ..lelv on the luuorroh;.,il, "/Xrr'lhe
Jppel an- K.iin will cl<.s<.|y srriii.ni/c ih.ii c\idciicc and revrrw if it an'm-are

, I*'' i;;'; o.,.>.iair. sm mo. 275.1119 .s.w. >.> iuor)..11. Ih< ilio.ry .,,p|.i.,l a,l..i.ti...K the ..•vidccc i< ih;.( "womanly inltinct"
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that the alleged victim failed to do so is admissible.*' and the accused
is entitled to a cautionary instruction advising tlie jury that her failure
to make prompt complaint is a factor to consider in assessing her bclteva-
bility.M

B. Evidence of the Victim's Character

I. Specific Acts of Immorality

Prior specific acts of voluntary intercourse between the prosenitrix
and the defendant are admissible as lending to show the inclination of
the woman to consent.** Likewise, evidence of continued friendly inter
course between defendant and prosecutrix after the alleged rape is admissi
ble to impeach her testimony."' However, evidence of prior acts of forcible
rape by the accused upon the prosecutrix is inadmissible.** Such acts
are held not to have a tendency to constitute an "antemlent probability"
that defendant committed the act charged.*^ This approach is ronsistent
with tlie rule prohibiting the admission of evidence of prior criminal
acts against a defendant in a criminal case.

Except in very limited circumstances, evidence of prior specific acts
of intercourse between the prosecutrix and men other than the defendant
is inadmissible for any purpose.** The prosecuting witness may not be
cross-examined with rega^ tospecific acts of immorality with otiiers, either

prompti the ouin^^cd female to make outcry. Sute v. Richardmn, 519 M«. 1103,
165 S.U'.2rf 9!iri (1942). Such evidence ii not a necessary element of the state'*
case. State v. Cairett. 49-1 S.W.2d S36 (Mo. 1973); State v. Millpr. 191 Mo. 5«7,
90 S.W. 767 (1905). Such evidence is admiisiblc only in conolioraiion of the
prosecutrix and not as independent proof of the crime. State v. Manhall. 354
Mo. 512. 189 S.\V.2d 501 (1945): State v. Richardson, 549 Mo. 1103, 103 S.W.2d
956 (1942): .State v. Wilkens, 100 S.W.2d 889 (Mo. 1956); .Stair v. Conrad, 522
Mo. 246. 14 S.\V.2d60B (1928); Sute v. Taylor. 520 Mo. 417, 8 S.\V.2d 29 (1928):
State v. Atkins. 292 S.W. 422 (Mo. 1926); State v. Lawhorn. 2.10 Mo. 295, 157
S.W. 544 (191.H). As a general rule, the details of the outcry or complaint are
inadmissible. State v. Manhall, 354 Mo. 312, 189 S.W.2tl ."$01 (194.5): State v.
Panons. 285 S.W. 412 (Mo. 1926): Sute v. Burgess. 259 Mo. 58S, 168 S.W. 740
(1914): State v. Yocum. 117 Mo. 622, 23 S.W. 765 (1893). However, the details
may come in when drawn from the complainant on cross-examination or intro
duced to rchaliilitate the witness after the introduction nf prior inconsistent
extrajudicial statements. .State v. FleminR. 554 Mo. 51. 18S S.\\'.2d 12 (1915):
State V. I-awhorn. 250 Mo. 295, 157 S.W. 544 (1915): State v. Batcman. 198 Mo.
212, 9-1 .S.W. H4S (1906).

92. State V. Palmer. 544 Mo. 1065, ISO .S.W.2d 599 (1939): State v. Wilkens.
100 S.W.2d 889 (Mo. 1956): State v. BiRley, 247 S.W. 169 (Mo. I9:;2).

95. .State v. Thomas. 351 Mo. 80-1. 174 S.W.2d 337 (^1913).
9-1. State V. Northern, 472 S.W.2d 409 (Mo. 1971). See oho I J. Wigmore.

Eviofnce § 200 at 688 (.W ed. 1940): 2 J. Wicmorf, Evidence 5 402 at 369 (5d
ed. 19-10).

95. State v. Patrick, 107 Mo. 147. 17 .S.W. 666 (1«01).
96. State V. lxl>o. 359 Mo. 960, 98 S.W.2d 695 (19.t6).
97. Id.
98. Slate v. Ball. 527 S.W.2d 414 (Mo. App.. D. Si. I,. 1975): Stair v. Kirk-

patrick. 428 S.W.2d 513 (Mo. 1968): State v. Pyle, 345 Mo. 876. 12.1 S.W.2d 166
(1938): State v. Taylor, 520 Mo. 417, 8 .S.W.2d 29 (1928): Slate v. Hewitt, 259
S.W. 77.1 (Mo. 1921): State v. Cuve. 299 Mo. 348, 252 S.W. 955 (1923): .State v.
Oslmme. 246 S.W. 878 (Mo. 1922): State v. Wliite, 35 Mo. 500 (1865).

(
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for impeachment purposes or as l>raring on the issue of consent.** How
ever, the Missouri Supreme Conn has recognized that there may l)e a
few situations justifying the admission of evidence of specific acts of
unchastity with others.'"* These situations are limited to the rebuttal of
corroborating drcuimtantial evidence. For example, evidence of a specific
act of intercourse with another would be relevant to explain medical
evidence introdticed by the state showing a ruptured hymen, venereal
disease, or pregnancy.*'* Evidence of a specific act of intercourse the same
day with another has been held ailmissible becausc it would accoimt for
the presence ofsperm in the vagina of the proseaitrix.'®' Whenever specific
acts of lewdness and unchastity on the part of the prosecutrix are shown
by the defense for the liiiitied piirpinc of explniiiiiig corrol>oriiting rir-
ciimstanrcs, such constitutes an attack on the good character of the prose
cutrix.The state may then inirftducr evidence of tlic prosecutrix' good
reputation for morality and rli.isiity.'"«

2. Ceiienil Reputation of the Victim

The majority of jurisdictions which have considered the question,
including Nftssotiri, have liehl cvidriKc of the proscctitrix' general reputa
tion for morality and chastity admissible as lieariiig on the issue of her
consent.'"® In fact, the Fourth (h'rciiit has held that an attorney's failure
to investigate the character »»f a coniplainaiii in ;i rape case constitutes
ineffective assistance of couiiscl.'"" However, a bail reputation for chastity
is not always admissible; it is not admissible in Missouri as a defense
or in mitigation'*^ because the I.ick of chastity may only be shown when
consent is "in issue."'®* The phrase "in i.«iic" is not defined, but a good
argtiment can be made that if the defendant denies intercourse and intro
duces no evidence concerning consent, evidence of the prosenitrix' bad
general reputation for morality wouhl l>c in.ndmisKil>le.

The person testifying as to the general reputation of the prosecutrix
must possess the necessary testimonial i|ualifications-i.<f., acquaintance with
the general reputation of the pnwpruin'x for morality in the ncighlxir-

99. Siair v. Kain, 53(1 S.W.2«I ftt2 (M». I9(»0): .Si.ii>- v. Whipke)-. 215 S.W.2d
492 (Mo. 1918): .Siatr v. CKhoriir. 2tfi .S.W. 87K (Mo. 1«)'J2).

100. .SI.1IP V. Kain. S-ltl .S.W.2«I Rl'.: (Mti. Mlfid).
101. 75 (:.J..S.. Hnpr § 65 at .535 (1!IV«'), dird with nlihrnnal in Slate v. Kain,

SS0.S.W.2d 842 (Mi». 1960).
102. State v. DauKheriv. 126 S.W.2il 237 (Mo. 19.19).
103. Ifl.: State v. l.oviti, 215 Mo. 5ltl. 117 .S.W. 4KI (I«I12): State v. Jones.

191 Mo.653, 90 S.W. 465 (1905): Siaip v. .Spcriius, 191 Mo. 21. 90 S.W. 459 (1905).
104. Id. " , ^ '
105. 1 J. Wir.MtiRr. F.vn>»Kf»: $ 62 ai 461 (Sd ed. 1910).
106. OjIcs v. Peyton. SK9 F.2d 224 (lili Cir. 1968).
107. .State V. C:atron, 317 Mo. 89). 296 S.W. 141 (1927).
108. .Siaie v. Yowell, 513 S.W.2d 397 (Mo. En llaiu l!»74); Sute v. Kirk-

patrick, 428 .S.W.2d 515 (Mo. 1968): State v. Kain. 530 S.W.2d H42 (Mo. 196tl)-
State V. Taylor. 520 Mo. 417, 8 S.W.2d 29 (192H): State v. Ruhr. 533 .S.W.2d 656
(Mo. App.. I). St. L. 1976): Slate v. Ball, hZI .S.W.'2«I 414 (Mo. App.. 1). .St. |..
1975). ''

c
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hood or among people with whom the prosecutrix associate^.'®* The
testimony given must be general and not specific. For example, testimony
that the prosecutrix was reputed to have gi\*en birth to an illegitimate
child is evidenceof a specific act and tlierefore not admissible.""

The general rule in Missouri and most jurisdictions is tliat the rredi*
bility of a witness may not be impeached by a showing that his general
reputation for morality is bad. An attack on credibility must be addressed
to the reputation of the witness for truth and veracity."' Many writers,
notably Professor Wigmore,"* advocate an exception to the general rule
which would admit general reputation evidence to impend) the testimony
of the alleged victim in prosecution.^ of men charged with sexual crimes
against women. Wigmore's rationale for the exception wa* to provide
protection against "the sinister (MMsibtlitics of injustice that lurk in believ
ing such a witness without careful psychiatric scrutiny.""* Wigmore's
fear was that women who have what he called an "unchaste menulity"
tend to contrive false charges of sexual offenses by innocent men. and the
sympathy naturally felt for a wronged female would "give easy credit to
such plausible tale.""« In State v. /Tain"® Missouri rejected Wigmore's
propo^ exception and adopted the general rule even in rape prosecu
tions:

The Dr<Mcuton and trial couru already have a considerable
latitude indealing withtheabuses suggested byProfessor Wigmore.
There is no assurance that permitting the witness' rredil>iiity to
be attack^ by proof of her tad repute for chastity would remetly
the situation and it might open the door to other and greater
abuses.*'*

C. Evidence of the Defendant's Character

1. Specific Acts of Immorality

Asa general rule, specific acts of immorality arc not admissible against
the defendant. However, there are a few limited exceptions. Evidence of
prior convictions can used to impeach,'" but evidence of other crimes,
absent a conviction, is only admissible if it tends to establish motive, intent,
absence of mistake or accident, common scheme or plan, or the identity

109. Stair v. Kain. 830 S.W.2d 842 (Mo. I9R0). Sfr also, .Siaie v. Or«hon. .1S4
Mo. 862. 68 .S.W.2d 80.^ (1954); State v. Fairlamb. 121 Mo. \M, 25 S.W. B9.'; (1B94V

110. State v. Yowell. 515 S.W.2d 897 (Mo. En Banc 1974).
111. State V. Rand, 496 S.W.2d 80 (Mo. App., D. St. L. 197.^): State v. I.ora,

505 S.W.2d 452 (Mo. 1957): Slate v. Whipkey, 558 Mo. 563. 215 .S.\V.2d 492
(1948): State v. Hayei. 556 Mo. 1055, 204 S.W.2d 723 (1917): State v. Menr.
514 Mo. 74. 106 S.W.2d 440 (1957): State v. Williams. 557 Mo. 884. 87 S.W.2<1
175 (1955).

112. 5 I. WicMoae. Eviocnck g 924(a) at 459 (Sd ed. 1940).
115. at 460.
114. /d. at 459.
115. S-W .S.W.2d 842 (Mo. 1960). See aho State v. Hayes. 556 Mo. 1053, 204

S.W.2d 725 (1947).
116. 550 .S.\V.2d at 845.
117. § 491.050, RSMo 1969; State v. Byrth, 395 S.W.2d 153 (Mo. 1965).
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of the person on trial."* In Stair v. Mitchell**^ drrciidant made an issue
of his identity. Therefore, rviilcnro of a second r;tj»e wliiili ocrurrcd a
few minutes after the rape for which he was on trial, was held admi.uiblc
10 show tJic opjiortuiiity to lomniit the first rape and the ideiuity of Ihe
defendant as the rapist. Also, crimes committed in a cliaiii of events are
admissible because they tend toestablish thecrime chargcd.'*" For example,
when thedefend.ini shotone i^rsoii, kidnapped two others, and eventuully
raped one of the hmtages, evidence of the shooting and the kidnapping
was held admissible in the rape prosec ution.'"

2. General Keputatinn of Defendant

Missouri courts recogni/e that when a person is lieing prosecuted for
a crime suchas forcible rajx:, the trial must be conducted with "scrupulous
fairness" in order to avoid adding additional prejudice to that which
the charge itself frequently produces.'" However, if the defendant takes
the stand in his own behalf, he is subject to the same impeachment as
any other witness.'" There is an ol«l line of cases holding that any witness
could beimpeached bya showing of hisgeneral bad reputation for morality
(as opposed to reputation for truth and veracity).'** TIte same rule was
applied to defendants,'*' including defendants in rape prosecutions."*
This rule was reversed in la^JS as to Iwtli witnesses':^ and defendants in
Slate V. Williams:^''

[ToJ avf>id ambiraity and injustice to the defendant as far as
possible, it seems uetter that tlie itnpeadilng testimony should l>e
confinetl to^ the real and ultimate nbjcct of the inquiry, which is
the reputation of the witness for truth and veracity.'"
Thus, the present rule is that the only general reputation evidence

118. .State V. Mitchell. 491 S.W.2«1 292 (Mo. En Banc 1975).
119. 491 S.W.2d 292 (Mo. En »anr MI7.H).
120. State v. r'ollaid. 447 S.W.2«I 219 (M... 1969).
121. hi. Any crime committed a* a pan of the re* gesiae is adinissilile. .Slate

V. Moore. 555 S.\V.2d 7t2 (Mo. 1962) (Mralinj; the victim's nurse).
122. Slate v. (;entry. 520 Mo. .189. « S.W.2«I 2(1 (1928).
r-{S. S 546.260. RSMo 1969: nrrr.i v. United States. 221 F.2d 590 (1955),

a/rd, 351 U»S. 151 (1956): State v. Ilainmilion. 510 S.\V.2d 909 (Mo. 19.15): State
V. Baker. 209 Mo. 444. 108 .S.W. 6 (1908): .State v. .Shanks. l.-iO Mo. App. 570. 1.10
5.W. 451 (.St. U Cl. App. 1910). ''

121. Slate V. Shields, 15 Mo. 236 (1850).
125. State v. Clinton, 67 Mo. 5HII (I87K).
126. .State v. Taylor, 520 .Mo. 417. 8 S.W.2d 29 (1928); Siaie v. Gentry. 320

Mo. 589, « S.W.2d 20 (1928).
127^ I he ll'illiamsopiiiiuii refers to rr<if<-»»nr Wipnorc'x tlienr)- pro|insin(; an

excrpiiott When im|ieachin)' a |«roM-riitrix in n rape prosriution and tprcifically
ttain that tlie opinion di>o« not upply m ilii« 9>iiiiaii<iii. Ilowevrt, Wi|;more'»
ilirot^- hat iM-en rcjecied in MiLvxiri. .State v. Kain, .150 S.W.Sil 812 (Mo. I960).

128. 5.57 Mo. 884. 87 S.W.2d 175 (Kn llanc 1935).
129. /*t. at 898, 87 S.W.2d at 182. In si» holding, the rcniri reverwd a second

cleRree murder conviction lietaiise ihe trial rintrt permitted the slate in rebuttal
m ap|K*llaiu s lestiiuony to pi»ve that appellant Iwil a liatl (•enrial reputation
(•>r iiiurality in the cotniuunii).

(
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admiMiblr to impcach the credibiHty of a defenclant charged with fortiU*
nil>e it iiis geiici;i] rcpuiaiion for tiulh ;iikI vera« iiy.'*"

V. Conclusion

Although the prwent law in Missouri rcRarding thr adniis^iliilii* U
diaracter cvidente in rape prosecutions i$ not as irraiional nor iiiiii vioia
M some have alleged, there are some areas in need of reform. In dc-irnuia-
ing what evidence should go to the jury, a careful weighing of the cw
peting interests must be made. Rape subjects the victim to tremendow
psychological damage a.< well &s physical injury. Few men. save thuw
prisoners subjected to bruul homosexual attack, can really uiidct»Und
the fear, humiliation, and shame suffered by the victim of a ra|>c. lnin>-
duaion of evidence atucking the victim's char^tcter aggravates this psyche
logical damage. Yet, such evidence may be the only defense a\-ailabk.
Rape is rarely witnessed by anyone other than the victim and the nj»nt.
Because a rape trial is often by necessity a swearing matcli between dte
victim and the defendant, evidence of credibility is often essential, Morr
over, the defendant in a rripe prosecution faces the mose severe peiutti
the law can impose'*' and must be guaranteed a fair trial.

The jury is normally required to decide one of two questions to
forcible rape prosecutions: (1) whether the defendant is the man wfaa
committed the crime, a question of identity: or (2) whether the womaa
volunurily engaged in the a«,a question ofconsent. It the issue is idcimty.
character evidence has no relevance and shouhl be inadmissible. Tlic M»
souri couru have properly recognized this by allowing such evidence oiih
when consent is "in issue." However, tliis phrase should be more death
defined and there should bea clear prohibition of character evidence wh«i
consent is not the issue.

When consent is the question, Missouri couru have properly rcccf-
nized that prior acts of intimacy between defendant and prasecnirix hi»t
some relevance and may therefore be considered by the jur)-. They ha»c
also properly recognized diat specific acts with other? are normally inek-
vant. However, Missouri courts have improperly assumed that the general
repuution of the victim for morality is always indicative of wheihcr »lie
consented to the act in question. There should be a presumption agaiiut
the admissibility of this type of evidence. An absolute prohibition ma*
prejudice a defendant in the rare case where_ there is some special leason
for its relc\'ance. Therefore, the logical solution is lo provide for the judgt
to hear, out of ihc presence of the jury, the evidence which the defendant
wishes tooffer together with the reasons tor iL^ relevance in that particular

l.nft. Scale V. WilliaiDi. -192 S.W.Zd I (Mo, Apf... D. St~r~l?t7,i)
ISI. The maximum |>fnalfy scaiecj in tlic iiaiiuc ii dcaili. However, in liithi

nf ttirmao v, U..S. 258 (1972; which held the i.npMlii.H, ami cam-
iPR mil of thedcatli [.ciialiy at the ducreiioti of tlic jury to be- rriicl and iinuvutl
piinnlinirnt in vmlanon of ilir eif;hih arxl founccnili amrniltnriiM nrciciiih
the snaxinium |K-iialty it life impriionnieni.

'•'•'0 COI.I..1 TEHM. rSTOPI'EL .lUI

If the judge determines th:M the cvi<lciirc i* relcv;int. he ran enter
«ti urder as to wh;<i jiiirt <>l ilir cvidi-iuc ni.ty W intiiKlncciI and ilic
run questions to l>c |>crmiiic<!. The same procedure .should Ix- followed
Mitcn there are circumstancesmaking *j>e«:ifit ai ts of inierroursc wiih others
rtlevanu Determining these issues initially otii of the hrariitg of tlie jury
*r>fs :o iiisitlaie thein from suih prejiidii in! evidence in those cases ;»ilicrc
II i) uliimatt'ly determined to be inadmissible. Such a jinxedure would
•Hire effectively enable Missouri courts to minimize psychological damage
t'l the viaim and maximize protection to the defendant.

Joel Wilson

COIXATERAL ESTOPPEL; THE CHANGING ROLE
OF THE RULE OF MUTUALITY

1. iNlROnircilON

The term res judicata iraditionatly refers ii> the effect given a prior
fuiigiiient in a later action between the same panics, on the same cause
ui JCiion.' Professor Vestal has given this cffect the more descriptive title
U"iluim preclusion."- As a general rule, the pleaof res judicata or claim
(HKlusioii prevents the same }>:(nics or their privies from relitigating
(Ik Miue lauscof a< (ion and bars not only all the issues previously decided.
Uii also every maiter which niighi have been offereil an<l received lo
tuiijiii or defeat the daim.-''

The term collaieril estoppel rclcrs to ihc effect given a prior adjudi-
ijiiun in a sei-ottd action based ufxm a different daim or cause of action.
Lulliieral esiop|>cl is similar to res judicata in thai its purpose is also the
[•nvfiition of relitigation.* It is. however, more limited than res judicata
Ijojuie only those issues or laiL> aciualK liiigated and determined in the
(ursious suit ire precluded.* Proteij.-.f Ves^il devribes thi> effect is "issue
prrvlinion,'' A*. sonT-ve. sr-i ;• '♦ •vi.cr./'x-.
(lir docirine oi collaienl es;<jj/p«\ il-o re<ju:re^ thii liic panics to the
wond action be the same as, or in privity with, the parties lo the first

1. Kt\TVrKMKNT OF Jllfir.MFN7S $ 45 (1912).
L'. Vcjih], I'rrrlution/H^s Judicain I'ntiahlrt: Parlirs. TjO Iowa I.. Rrv. 27

(1%!) (herciiiatier cifd at Venal).
3. Acetinl, Ixivcly v. I^lihrrie. 49H F.M 1201 {In f;ir. Hauber v,

ll,iU> I^vtr niji., 'Itt? .S.W,2d J75 (Mo. 1975). Sfe alio Rr-TfATKMisr (Smisn) or
ImcMFJJTs { 6l (Teni. Drafi No. 1. 197S).

F, jAMfA. Ctvii. t 11.18 (I'HiS).
5. Sff CroMiwell v. County ol Sac. «H U.S. 551 (lH7fi); .Siirllc v. Link. 511

S\V,i:d 8JB (Mci I07-t). As a Kciierat mlf. <lrfaiiU judf^inrtiK will nni Ik: j-ivcn
.•.llaiiral rsioppcl iffcti, Coiilra, Ovcnrai M<iior». Inc. v. Iinpoii Momrs. l.nl..
5/:i ¥. Supii. -iW (K.b. Mich. I'l7i); iir^xion v. I.iirhalk. \litli Ai>n. 708 225
N\V2il310 (I«I71),

Ii. Sf VfMiil. ttipta nijic 2, at UH.
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